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Pl ai nti ff-Respondent-Petitioner, JUL 1, 1997
V. Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

Bruce Sol ber g,

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed and

remanded to the court of appeals.

11 JON P. WLCOX, J. This case is before this court on a
petition for review filed by the State of Wsconsin. The State
seeks review of a published opinion of the court of appeals,

State v. Solberg, 203 Ws. 2d 459, 533 N W2d 842 (C. App.

1996). A jury found Bruce Sol berg guilty of one count of third
degree  sexual assaul t in violation of W s. St at. 8
940. 225(3) (1995-96) .1 Solberg filed a notion for a new trial
claimng ineffective assistance of counsel. The Circuit Court
for La Crosse County, John J. Perlich, Judge, denied Sol berg' s
notion. Sol berg appeal ed his judgnment of conviction. He alleged
that the ~circuit court erred in failing to disclose the

conplainant's, E.H, nedical records to him and in not allow ng

1 Unless otherwise indicated, al | future statutory

references are to the 1995-96 vol une.

1



No. 95-0299-CR

him access to police reports concerning a prior sexual assault
investigation involving E.H On appeal, Solberg also alleged
i neffective assistance of counsel. The court of appeals reversed
the conviction and remanded to the circuit court to determ ne
whet her the victim E. H, had consented to the court's in canera
exam nation of her nedical and psychiatric records. W reverse
the decision of the court of appeals.

12 On review, we consider: (1) whether the court of
appeal s had the authority to conduct an in canera review of the
privileged nedical and psychiatric records; and (2) whether the
circuit court erroneously exercised its discretion in determ ning
that the records should not be disclosed to Sol berg. W hold
that the trial court, and, thus, the court of appeals, had the
authority to conduct an in canera review of E. H's nedical and
psychiatric records and that +the «circuit court did not
erroneously exercise its discretion in determning that the
records should not be disclosed to Sol berg.

13 The relevant facts are not in dispute. Solberg and E.
H met at St. Francis Hospital. E. H had been admtted for a
drug overdose and Solberg was enployed at the hospital as an
ai de. They subsequently engaged in a sexual relationship |asting
fromearly 1992 through Decenber of 1992. On January 4, 1993
they renewed this relationship. On January 13, 1993, Sol berg
visited EE H at her apartnent. During this visit Sol berg and E
H. engaged in anal intercourse. Based on E. H's allegation that
she did not consent to this intercourse, Sol berg was charged with
one count of third degree sexual assault contrary to Ws. Stat. 8§

940. 225( 3).
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14 Before trial, Solberg filed a "Mdtion for Release of
Medi cal Records.” In this notion, Solberg requested nedical and
psychiatric records regarding E. H's admssion to the St.
Francis Hospital Psychiatric Unit on Decenber 25, 1991, and her
treatment during that period. Solberg alleged that these records
were necessary for him to establish a partial alibi and to
inpeach E. H's credibility. The notion also nmade a genera
request for nedical and counseling records w thout specifying the
time franme or health care provider. Sol berg alleged that such
records would have verified that E. H had nade prior false
accusations of sexual assault. Finally, Solberg sought access to
counseling records in which E H discussed the incident
resulting in the sexual assault allegations against Solberg with
Nancy Todd and Paul i ne Jackson.
15 In a witten response to this notion, the prosecutor
conceded that Solberg had nmade the prelimnary show ng of

materiality established in State v. Shiffra, 175 Ws. 2d 600, 499

NW2d 719 (Ct. App. 1993), to entitle himto an in canera review
by the circuit court of E. H's records. In this letter, the
prosecutor also represented that E. H had informed her "that she
will sign a release allow ng the nedical and psychiatric records
to be provided to the court in a seal ed envel ope for an in canera
review. "

16 On July 9, 1993, the circuit court held a hearing on

this nmotion. At that hearing, the court stated:

Well, it's ny understanding the State has agreed that
they will obtain the records fromthe victim that she
apparently has already signed or has agreed to sign a
rel ease so that they can get the records.
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.| would ask that the State get the records. File
themin a seal ed envel ope with ny secretary for an in
canmera inspection . . . | expect to be getting back
some tine that weekend and will probably have sone tine
to review themthat weekend, although it may take a bit
| onger.

17 Prior to a hearing on Septenber 7, 1993, the circuit
court inspected the nedical records that had been filed for its
review. These records related to Dr. Krumel's treatnent of E.
H Based on its review, the court concluded that "99 percent of
them are basically and totally irrelevant and immuaterial." The

court further stated:

There is one thing, however, that may be relevant.
There is a coment in the discharge summary of the
Saint Francis Medical Center, and | believe it occurs
one other or maybe two other places. It's the sane
comment, quote "She has been developing a Ilot of
fl ashbacks of sexual abuse she suffered at the hands of
blank, as well as a sexual assault that occurred at age
19. Quoti ng agaln "She started having a lot of
f | ashbacks

| don't know if its relevant or not. And | don't know
if I"meven conpetent to decide the rel evancy of that.

The court declined to nmake a determ nation on the relevancy of
t hese references. The circuit court instead made the foll ow ng

pr oposal :

My solution would seemto be that the State contact the
physician, ask for nore information on that direct
point as to howit may relate to this incident, or even
el aborate a little bit nore about what the doctor neant
by fl ashbacks.

At that point | may or may not disclose it to the
def ense.

The court gave both counsel the opportunity to consider the
pr oposal .
18 At the next hearing, on Novenber 1, 1993, the circuit

court agreed to go through the record again and have the copies

4
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of those portions that referred to flashbacks provided to
counsel. The prosecutor also disclosed that the State had in its
possession police reports concerning a prior sexual assault
investigation in which E. H was the alleged victim? The
prosecution filed this report with the court and asked the court
to review it in camera. The court agreed. On Novenber 8, 1993,
the court sent both counsel copies of those portions of EE H's
medi cal records that referred to flashbacks, blocking out all
ot her material .

19 On Novenber 12, 1993, another hearing was held at which
def ense counsel stated that although she had received the limted
records relating to flashbacks, Dr. Krumel was unwilling to
di scuss the records without a court order. The circuit court
asked the State's position on whether the court could issue an
order authorizing Dr. Krumrel to discuss flashbacks with defense
counsel. The prosecutor responded that she wanted to discuss it
with the victim

I|'"'m thinking the victim should have sonething to say

about it. | think when | speak with her she wll
probably agree as long as there are saf eguards.

> The State indicates in its brief that on February 20,
1997, it learned that the prosecutor had in her possession sone
of the nedical and psychiatric records. The material was
apparently appended to police reports concerning a prior incident
involving the victim which the trial court found did not have to
be disclosed to the defense. We do not consider whether the
circuit court should have allowed Sol berg access to the police
report. Accordingly, we also do not consider whether the records
which are attached to those police reports should have been
di scl osed to Sol berg.



No. 95-0299-CR

10 At the next hearing on Novenber 17, 1993, t he
prosecutor advised the circuit court that the victi mwould prefer
to have the court or a State agent interview Dr. Krummel: "I f
the Court thinks that the Shiffra rationale requires the victim
to give up her right to privacy and allow her doctors to be
guestioned, then the victim would prefer that the Court or a
State agent interview the doctor."” Accordingly, the court stated
that it would interview Dr. Krumel to determ ne whether the
references to flashbacks in the nmedical records would be of any

benefit to Sol berg:

| wll contact the doctor for the sole and exclusive
pur pose of determ ning whether or not his references in
the nedical records to quote "flashbacks" unguote may
have any benefit to the defendant what soever.

The court allowed the defendant to submt questions that the

court would ask Dr. Krummel if it deened themrel evant:

To assist me in that, I wll give the defense 48 hours
to deliver a list of questions or areas that the
defense wishes nme to explore, and I wll explore them
with the doctor, if in fact, | find them to be
rel evant.

11 At the Novenber 17, 1993, hearing, the court also

clarified its initial conclusions regarding E. H's records:

Let's not go too nmuch farther here w thout redefining

what the Court said. | reviewed all of the nedica
records. There was nothing in any of those nedical
records that in any way helps or assists this
def endant .

The only thing in the nedical records was the m ninal
reference on, | think perhaps two occasions, that she
was havi ng fl ashbacks about sexual abuse.

There has not been, up to this point in time, a shred
of evidence that connects the flashbacks to anything
that occurred here, and |I'm not conpetent to do that.

6



No. 95-0299-CR

112 On Decenber 13, 1993, the circuit court stated that it

had asked all of the questions submtted by defense counsel. The
court concluded that nothing in the records could be of
assistance to the defense, and described the conversation wth

Dr. Krummel as foll ows:

In essence, she was experiencing a flashback, which
means that a person is reexperiencing a past event.

At times she would report a past sexual assault of a
particul ar person -- or by a particul ar person, and she
reported that particular person. There was no
triggering event, although he did indicate that it's
possi bl e that sexual contact could trigger a fl ashback.

It's speculative, but not out of the realm of
possibility.

The part that | found nobst inportant was Question
Nunber 8, that is, How would this affect a patient's
perception of reality? And in the doctor's opinion,
she would know reality at all tines. She would be able
to identify the flashback, identify that it was a
fl ashback, and recognize it as such. During that tine
she woul d perceive reality at all tines. She would be
ki nd of anxious and upset and would curl up into a bal
and woul d report that she was having a flashback. She
woul d be given support and perhaps nedication, and it
woul d pass in a short tine, perhaps half an hour.

As to Questions Nunmber 10 and 11, he couldn't say, that
is, Is it possible that the patient believed that she
said no out loud and really didn't?

No opinions regarding sonme of the other questions,
specul ative at best.

Nunber 16, it's possible that a person mght not know
that she was experiencing a flashback. Another person,
a third person, mght not know she was experiencing a
fl ashback, but she woul d know.

So as | see it, she knew full well when she was having

a flashback. She was able to tell reality from the
f | ashback.
| don't see anything with that explanation, in her

prior nedical records that in any way hel ps or assists
t he def ense.

Accordingly, the circuit court did not allow Solberg access to

the records and ordered them seal ed.
7
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13 E. H testified at trial. Def ense counsel did not
attenpt to use the information concerning flashbacks in any way.
The jury found Sol berg guilty as charged. On Septenber 2, 1994,
Sol berg filed a notion for a new trial, alleging ineffective
assistance of trial counsel. The circuit court denied Sol berg's
not i on.
14 Sol berg subsequently filed a notice of appeal fromthe
j udgnent of conviction. On appeal, he alleged that the tria
court erred in failing to disclose E. H's nedical records and
the police reports to the defense. He also alleged ineffective
assi stance of counsel. The court of appeals found that the
record did not contain sufficient evidence of E. H's consent to
review of her otherwise privileged nedical and psychiatric
records. The court of appeals did not reach the issues of
whet her Sol berg was entitled to a new trial due to ineffective
assi stance of counsel or whether Sol berg should have had access

to the police reports of a prior uncharged sexual assault.

| .
115 The first issue that we consider is whether the court
of appeal s | acked the authority to conduct an in canmera revi ew of
E. H's records. The court of appeals concluded that it did not

have the authority to conduct such an inspection:

To determne whether the trial court erred in not
provi di ng def ense counsel wi th El i zabeth's
psychol ogi cal records, we would need to independently
review them However, because it is not apparent from
the record that Elizabeth voluntarily consented to the
court's review of the psychol ogical records in
guestion, we are statutorily prohibited from conducting
our own in canera review of the records to determ ne
whet her they are rel evant or excul patory.

8
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Sol berg, 203 Ws. 2d at 462-63 (footnote omtted). The court of
appeals made this determ nation because it did not believe that
the trial record adequately denonstrated that E. H had consented

to the circuit court's review of her records:

From our review of the trial court record, we did not

di scover either a witten consent form or an on-the-

record authorization from Elizabeth stating that she

wai ved her privilege wth regard to Dr. Krumrel's

records. Al though it is inplicit in the record that

El i zabeth signed sonme sort of release, we decline to

infringe upon Elizabeth's privilege wthout express

consent to do so.
Id. at 466.° Based on its decision that it did not have the
authority to examne the records, the court of appeals never
opened the seal ed envel opes.

116 Whether the court of appeals had the authority to
examne E. H's records is dependent on whether the circuit court
appropriately conducted an in canera inspection of the records.
If the circuit court had the authority to review the privileged
records, then the court of appeals also had the authority to do
so. A circuit court should conduct an in canera review of
privileged nedical records when the defendant makes a
"prelimnary showing that the sought-after evidence is nmateria

n4

to his or her defense, and the privilege holder consents to

® The State suggests that the court of appeals held that it
did not have authority to review the records because there was
not a separate authorization for review by E. H for the court of
appeal s. W do not believe that this was the holding of the
court of appeals. In either case, we see no basis to require
separate authorization for the circuit court, the court of
appeals, and this court. So long as the circuit court has the
authority to conduct an in canera review, the court of appeals
and this court nust also be able to review the records. To hold
ot herwi se would preclude appellate courts from reviewing the
decision of a circuit court.

“ Shiffra, 175 Ws. 2d at 605 (citations omitted).
9
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review of those records. In this case, the prosecutor conceded
that Sol berg had nade the prelimnary showing required to gain an
in canmera inspection by the circuit court. Accordingly, we nust
determ ne whether E. H consented to review of her records.

17 Pursuant to Ws. Stat. 8 905.04(2) a patient has the
privilege to refuse to disclose and to prevent others from
di sclosing confidential communications made for purposes of
diagnosis or treatnent.® "A privilege holder waives the
privilege if he or she voluntarily discloses or consents to
di scl osure of any significant part of the nmatter or

conmmuni cation.” State v. Speese, 191 Ws. 2d 205, 217-18, 528

NW2d 63 (Ct. App. 1995), rev'd on other grounds, 199 Ws. 2d

597, 545 N.W2d 510 (1996).

118 The State contends that E. H consented to the circuit
court's review of her records and that proof of this consent can
likely be found in the sealed records. In a notion to reconsider
filed with the court of appeals, in its briefs with this court,
and at oral argunent, the State repeatedly asserted that the

sealed records were likely to contain the required release from

> Ws. Stat. 8§ 905.04(2) provides:

(2) GENERAL RULE OF PRI VILEGE. A patient has a privilege to
refuse to disclose and to prevent any other person from
di scl osing confidenti al communi cations nmade or information
obt ai ned or dissem nated for purposes of diagnosis or treatnent
of the patient's physical, nmental or enotional condition, anong
the patient, the patient's physician, the patient's registered
nurse, the patient's chiropractor, the patient's psychol ogist,
the patient's social worker, the patient's marriage and famly
therapist, the patient's professional counselor or persons,
i ncludi ng nenbers of the patient's famly, who are participating
in the diagnosis or treatnent wunder the direction of the
physi ci an, registered nurse, chiropractor, psychologist, social
wor ker, marriage and famly therapi st or professional counselor.

10
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E. H In support of this contention, the State submtted an
"Aut hori zation for Release of Information" form that was signed

by E. H This form authorized St. Francis Medical Center to

release E. H's health care records to the circuit court. The
form stated: "This authorization wll expire 120 days from the
date below. " According to the State, this formwas found in the

prosecutor's files. The State asserted that another copy of this
formcould likely be found in the seal ed records.

119 We believe that in determining whether a patient has
consented to the circuit court's review of privileged records, it
is appropriate for an appellate court to open the sealed
docunents and ascertain whether the required release is sealed
i nsi de. Accordingly, we opened the sealed records for the
purpose of determ ning whether they contained a release. e
found that they did in fact contain a copy of the release that
the state attached to its brief. This release, signed by E. H,
evinces the consent necessary for the circuit court's review of

the privileged nedical records. See Steinberg v. Jensen, 194

Ws. 2d 439, 459, 534 N W2d 361 (1995)("the patient is deened to
own the privilege and, accordingly, only the plaintiff may waive

the privilege.")(footnote onitted).® The authority of the

® In reaching this conclusion, we do not approve such a
release as the best neans of attaining a victims consent to
review privileged docunents. The better practice is to have the
circuit court interviewthe victimon the record and thereby nake
a determnation of the victims voluntary consent. In the
alternative, the rel ease should show that the victims consent is
voluntary by using |anguage designed to notify the victim that
t hey need not sign the rel ease.

11
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circuit court to review the records is also applicable to

appel l ate courts review ng those records in the sane case.

.

120 The second issue that we consider is whether the
circuit court erroneously exercised its discretion in determ ning
that the records should not be disclosed to Solberg. The circuit
court's materiality decision is reviewed under the clearly
erroneous standard. Shiffra, 175 Ws. 2d at 605-06, citing State
v. Turner, 136 Ws. 2d 333, 343-44, 401 N wW2d 827 (1987); see
also State v. Walker, 154 Ws. 2d 158, 191, 453 N W2d 127

(1990), cert. denied, Wsconsin v. Walker, 498 U S. 962 (1990).

The decision to exclude evidence lies within the sound di scretion

of the circuit court. State v. Lindh, 161 Ws. 2d 324, 348-49

468 N.W2d 168 (1991). A circuit court properly exercises its

discretion when it applies the relevant law to the applicable

To ensure that the interests of potential victins were
represented in this case, we appointed Christine Wsenan,
Prof essor of Law, Marquette University Law School, to advocate
their rights. In this capacity, Professor Wseman filed a brief
on behalf of potential victins and presented their case at ora
argunment. Al though we take into account the interests of victins
generally in this case, E. H has at no tine objected to the
circuit <court's review of her nedical records or to its
conversation wwth Dr. Krummel .

The trial record in this case |eaves unanswered questions
concerning the scope and nature of E. H's consent for review of
her medi cal records and di scl osure of confidenti al
communi cations. Al though we are troubled by these uncertainties,
there is no issue presented as to E. H's consent. Therefore,
having found E. H's release for the circuit court's review of
her nedical records, we do not further scrutinize the scope of
this consent.

12
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facts and reaches a reasonabl e concl usion. State v. Robinson,

146 Ws. 2d 315, 330, 431 N.W2d 165 (1988).

121 Sol berg contends that the circuit court erroneously
exercised its discretion in not disclosing EE H's records to
hi m Sol berg primarily bases this contention on what is known
and what is not know about the circuit court's discussion of
fl ashbacks with Dr. Krunmel. Sol berg points out that the circuit
court disclosed that Dr. Krummel stated "it is possible that a
person m ght not know that she is experiencing a flashback," and
that he indicated that sexual contact could trigger a flashback

Sol berg further asserts that wthout a nore conplete record of
the conversation it is not possible to evaluate Dr. Krunmel's
statenent to the circuit court that EE H would know when she was
having a flashback and that she could distinguish between a
fl ashback and reality.

22 In conducting an in canmera inspection of an alleged
victims privileged records, the circuit court nust determ ne
whet her the records contain any relevant information that is

"‘material' to the defense of the accused.” Pennsyl vania v.

Ritchie, 480 U S 39, 58 (1987). If the circuit court determ nes
that the records contain such information, it should be disclosed
to the defendant if the patient consents to such a disclosure.
If the records do not contain relevant information material to
the defense, the circuit court nust not disclose the records to
t he def endant.

23 Such a procedure strikes an appropriate bal ance bet ween

the defendant's due process right to be given a neaningful

13
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opportunity to present a conplete defense’ and the policy
interests underlying the Ws. Stat. 8§ 904.05(2) privilege. W
described the public policy behind the privilege in Steinberg,
194 Ws. 2d 439. In that case, we stated:

The public policy underpinning the privilege is to encourage

patients to freely and candidly discuss nedical concerns wth
their physicians by ensuring that those concerns wll not
unnecessarily be disclosed to a third person.
Id. at 459. W believe that giving the defendant an opportunity
to have the circuit court conduct an in canera review of the
privileged records, while still allowing the patient to preclude
that review, addresses both the interests of the defendant and
t he patient.

124 We nust determ ne whether the circuit court properly
exercised its discretion when it determned that EE H's records
were not material to Sol berg's defense. After conducting our own
in camera review, we are unable to conclude that the circuit
court erroneously exercised its discretion when it determ ned
that the information contained in E. H's records, including the
fl ashback information, would not have assisted Solberg in his
defense. Accordingly, we nust uphold the decision of the circuit
court.

125 W reach this conclusion despite the approach enpl oyed
by the circuit court in ruling on the materiality of the nedi cal
records. It is clear that the circuit court was initially

skeptical about the materiality of the flashback references.

" See California v. Tronbetta, 467 U S. 479 (1984).

14



No. 95-0299-CR
This is readily apparent when on Novenber 17, 1993, the circuit

court stated:

The only thing in the nedical records was the m ninal
reference on, | think perhaps two occasions, that she
was havi ng fl ashbacks about sexual abuse.

There has not been, up to this point in time, a shred

of evidence that connects the flashbacks to anything
that occurred here, and |I'm not conpetent to do that.

Despite its apparent msgivings, the circuit court gave Sol berg
the benefit of the doubt and interviewed Dr. Krummel to obtain
nmore information on whether the flashback information could be
material to Sol berg's case.

126 Al though we do not endorse the circuit court's failure
to record its conversation with Dr. Krumel, we believe that it
provides a satisfactory basis to conclude that the circuit court
did not erroneously exercise its discretion. The circuit court
described its conversation with Dr. Krummel and indicated the
significance it placed on various comments. The circuit court
pl aced particular inportance on Dr. Krummel's statenent that
despite the flashbacks, E. H would have known the difference
bet ween the flashbacks and reality at all times. Accordingly, we
do not believe that the circuit court erroneously exercised its
di scretion when it concluded: "I don't see anything with that
explanation, in her prior nedical records that in any way helps
or assists the defense.”

127 As we do not consider whether the defendant shoul d have
been allowed access to the police reports that the prosecution
turned over to the circuit court and whether Solberg's trial
counsel was ineffective, we remand to the court of appeals for a

determ nati on of these issues. Thus, we reverse the decision of

15
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the court of appeals and remand to the court of appeals for
further proceedings.
By the Court.—the decision of the court of appeals is

reversed and the cause is remanded to the court of appeals.

16
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128 ANN WALSH BRADLEY, J. (Concurring). | concur. | wite
separately because | believe that the mgjority unnecessarily and
unwi sely reaches out to answer a question in this conplex case
while leaving in linbo related questions of equal or greater
i nport ance. The result of the mjority's approach is the
pi eceneal resolution of issues with far-reaching inplications.

29 This case cones to us in an unusual posture. As a
basis for appealing his conviction in the circuit court, Sol berg
alleged ineffective assistance of counsel. However, the
i neffective assistance of counsel claimis not before us and was
not even briefed. Rat her, the State challenges the court of
appeals' holding that the record did not contain sufficient
evidence of E.H's consent to the court of appeals' review of her
medi cal and psychol ogical records. As it reaches this court, the
case has blossoned into a nyriad of factual, constitutional,
statutory, and public policy issues. These issues center on the
tensi on between a patient's statutory right to deny access to his
or her nedical and psychol ogical records on the one hand, and a
defendant's constitutional right to present a defense on the
ot her .

130 The issues presented are inportant, conplex, and

interrel ated. Defense counsel noted at oral argunent "the issues

we are here on today are extrenely inportant . . . and this court
w Il no doubt, whatever its decision, be having quite an effect
in the future on the course of the law." The Assistant Attorney

CGeneral stated that "this is probably the nost difficult area of

law quite honestly that |'ve ever confronted in ny twenty-sone
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strands N | agree, and believe

benefit greatly fromthe court of appeals’
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there are so nmany

that this court would

prior consideration of

the issues presented in this inportant and unusually conplex
case.

131 Like the magjority, | conclude that the court of appeals
shoul d have searched for, and would have found, the requisite
consent by EH to an in canera review of her nedical and
psychol ogi cal records. E. H's consent to the circuit court's in
canera view ng of her records also constitutes consent for the
sane viewing in the appellate courts because a contrary rule
woul d effectively preclude appellate review of circuit court

rulings based on privil eged records.
132 Unlike the majority, |
t hreshold issue of consent.
reachi ng beyond the consent
wi th ot her

declining to deal significant

this court's pieceneal consideration of

m ght be resolved as a whole by the court
briefing. The majority's install nent

the risk of wunintentionally deciding one
anot her rel ated issue.

133 Having determ ned that E H

review of her records, | would

not

for a full consideration of Solberg's

counsel claim as well as any other

woul d stop after

i ssue to deal

consented to an

remand to the court

out st andi ng

resol ving the

The majority offers no reason for

with relevance while
i ssues. The result is
interrelated issues that

of appeals after full

approach to this case runs

i ssue by addressing

in camera

of appeal s,

merely on the limted issues identified by the mgjority, but

i neffecti ve assistance of
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the questions that the court of appeals m ght consider after ful
briefing are the foll ow ng:
Is the Ws. Stat. 8 905.04 privilege absol ute?
May a person waive the privilege as to a judge's in canera
review of records, while still preserving the right to refuse
rel ease of the records to a defendant?
If the privilege holder does not consent to the release of
relevant information to the defendant, to what, if any,
remedies is the defendant entitled?
Does a privilege holder's consent to an in canera review of
records extend to a court's conversations with the holder's
doctor conducted after the period of time specified in the
consent has passed?
To what extent does release of privileged records to |aw
enf orcement agents constitute waiver of the privilege?
The court of appeals' answers to these questions would go a | ong
way toward resolving the many troubling issues raised in cases
i ke the present one.

134 Finally, the mpjority has conpounded its i nprovident
consideration of the «circuit court's relevance ruling by
conducting a superficial review of the issue. The majority's
analysis of the relevance issue is limted to a one-sentence

adoption of the circuit court's ruling on the matter:

"After conducting our own in canera review, we believe
that the records do not contain information sufficient
to contradict the circuit court's decision.”

Majority op. at 15. After reviewing the majority's relevance

analysis, I amleft wondering whether the treatnent given by the
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majority to the circuit court's ruling is sufficient to dispose
of the relevance issue. The issues presented in this case are
significant, intricate, and intertw ned, and deserve nore than
cursory treatnent and a pieceneal approach.

135 For the foregoing reasons, | concur.

136 | am authorized to state that Chief Justice Shirley S

Abr ahanson joins this opinion.
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137 WLLIAM A BABLITCH, J. (D ssenting). Thi s case
is not a close call. Despite that, the majority accedes to
the discretionary call of the circuit court. They do this

wi t hout benefit of review of the single nobst determ native
factor in Judge Perlich s decision: his conversation with
Dr. Krummel regarding the nedical records of the alleged
victim The judge, in refusing to turn over the records to
the defendant, relied heavily on his conversation with Dr.
Kr unmel . Unfortunately, we are unable to review that
conversation and what it revealed. W are forced to depend
on the judge's nenory of that conversation. It was not
recor ded.

138 The significance of Dr. Krummel’'s statenments was
profound. | conclude that Judge Perlich’s failure to record
his conversation with Dr. Krumel was plain error. See

State v. Sonnenberg, 117 Ws. 2d 159, 177, 344 N W2d 159

(1984). Accordingly, | respectfully dissent.

139 After an in canera review of E.H's records, Judge
Perlich concluded that he was not conpetent to nmake a
determ nation of materiality. He advised the parties that
he would like to discuss E.H'’'s records with Dr. Krummel,
comenting that he would nake a record of “sonme sort” of the
conver sati on. The parties agreed. Def ense counsel
submtted a list of questions for Judge Perlich to ask Dr.
Kr umel .

140 After his conversation with Dr. Krummel, Judge

Perlich summarized the conversation for the parties and
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concluded that the information in E H’'s records was not
relevant. The only thing available for appellate reviewis
Judge Perlich’s summary of that conversation

141 Judges are human, therefore fallible. Although we
have the utnost respect for Judge Perlich and other circuit
court judges, it is incunbent upon us to recognize the
fallibility of human nenory. Just last nmonth, in State v.
Ranps, 94-3036-CR (Ws. June 20, 1997), this court reviewed
a record that revealed that a judge erred in recalling the
words of a juror. During voir dire, the prospective juror
had stated that she did not think she could be fair to the
defendant. Monents later, the judge concluded that she had
stated that she could be fair. W reviewed the record. The
j udge erred. The error would not have been reveal ed nor
corrected w thout benefit of a recorded transcript.

42 Ranmps was a relatively sinple case. The case
before us today is much nore conpl ex. Sol berg clains that
E.H s psychological and nedical records will reveal that
she has an inpaired ability to perceive and relate the
truth. R 60: 2. He also clains that E.H has a history of
reporting sexual abuse by nmen wth whom she has had a
consensual sexual relationship.

143 In determning whether E.H's nedical and
psychol ogi cal records had any independent probative val ue,
Judge Perlich was called upon to review and anal yze pages
and pages of nedical and psychol ogical notes and reports.

He then questioned Dr. Krunmel about the records, asking his
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own questions, and questions submtted by the defense.

Finally, he summarized this conversation for the parties:

First of all, counsel, | did have a conversation
with the doctor. l’d like to put on the record
what we di scussed.

| did ask himall of the questions that [defense
counsel] had asked nme to ask in her Novenber 19th
letter. 1'Il try and summarize this as succinctly
as possi bl e what was di scussed.

In essence, she was experiencing a flashback,
which nmeans that a person is re-experiencing a
past event.

At times she would report a past sexual assault of
a particular person¥or by a particular person,
and she reported that particular person. There
was no triggering event, although he did indicate
that it’s possible that sexual contact could
trigger a flashback. It’s speculative, but not
out of the realmof possibility.

The part that | found nost inportant was Question
Nunber 8, that is, How would this affect the
patient’s perception of reality? And in the
doctor’s opinion, she would know reality at all
tines. She would be able to identify the
fl ashback, identify that it was a flashback, and
recogni zed it as such. During that tinme she would
perceive reality at all tinmes. She would be kind
of anxi ous and upset and would curl up into a bal
and woul d report that she was having a flashback.

She would be given support and per haps
medi cation, and it would pass in a short tineg,
per haps hal f an hour.

As to Question Number 10 and 11, he couldn’t say,
that is, Is it possible that the patient believed
that she said no out loud and really didn’t?

No opi nions regardi ng sone of the other questions,
specul ative at best.

Nunber 16, it’s possible that a person m ght not
know that she was experiencing a flashback.
Anot her person, a third person, mght not know
that she was experiencing a flashback, but she
woul d know.
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So, as | see it, she knew full well when she was
having a flashback. She was able to tell reality
fromthe flashback

| don’'t see anything, with that explanation, in
her prior nedical records that in any way hel ps or

assists the defense. . . . | see nothing that
requires disclosure.

R 64: 2-5. This summary of Dr. Krummel’s explanation of
E.H's condition, at the very least, fails to explain
evidence in the alleged victims nedical records that E. H
did not always perceive reality.

44 Notes from her counselor reveal a very troubled
past, some of it cotermnous with her relationship with the
defendant. The seal ed nedi cal records reveal serious nental
health issues including the “flashback” information that had
been revealed to the defense before the trial. Wile | do
not wish to disclose, in the context of this opinion, the
contents of those records, they point to nental health
probl ens, including disassociation from reality, that very
wel | may have been required to be disclosed to the defense
under Shiffra, depending on the specific answers of the
doctor during his private interview with the judge. Much
seens irreconcilable with what the judge related regarding
his conversation with Dr. Krunmel .

145 Dr. Krumrel’'s explanation of the nedical records
is of great inportance to this case. EEH 1is the sole
conpl aining w tness. Sol berg does not deny having anal
intercourse with her on the date in question; his only
def ense against her accusation is consent. Essentially,

this is a case of “he said/she said’; Solberg clains that
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E.H consented, and E.H <clains that she did not consent.
Yet, the sealed record reveals that E. H has experienced
whol e tracts of tinme w thout connection to reality, and that
she has experienced auditory flashbacks to episodes of
sexual abuse. Wt hout sone explanation on the record from
Dr. Krummel, it is exceedingly difficult to conclude other
than that the flashbacks and “lost tinme” episodes are
relevant and material, and that the circuit court erred in
denyi ng Sol berg access to them

146 Adequate review of this record conpels a review of
t hat conversation in its entirety, not a judge’s
recollection of it. W need a transcript. There is none.
We have none to review.

47 | would hold that in this case, given the profound
significance of that conversation, it was plain error to
fail to have it recorded.

148 We cannot do justice to this case without it. A
serious mscarriage of justice m ght be present here, and as
a court we have no way of determining that wthout a

conplete record. | dissent.



